§101.1104

() Minimum bid increments. The Com-
mission may, by public announcement
before or during an auction, require
minimum bid increments in dollar or
percentage terms.

(d) Stopping rules. The Commission
may establish stopping rules before or
during an auction in order to termi-
nate the auction within a reasonable
time.

(e) Activity rules. The Commission
may establish activity rules which re-
quire a minimum amount of bidding
activity. In the event that the Commis-
sion establishes an activity rule in con-
nection with a simultaneous multiple
round auction, each bidder may request
waivers of such rule during the auc-
tion. The Commission may, by public
announcement either before or during
the auction, specify or vary the num-
ber of waivers available to each bidder.

(f) Bid withdrawal, default and dis-
qualification payments. The Commission
will impose payments on bidders who
withdraw high bids during the course
of an auction, who default on payments
due after an auction terminates, or
who are disqualified. Payments will be
calculated as set forth in §§81.2104(g)
and 1.2109 of this chapter. When the
amount of such a payment cannot be
determined, a deposit of up to 20 per-
cent of the amount bid on the license
will be required.

(g) Tie bids. Where a tie bid occurs,
the high bidder will be determined by
the order in which the bids were re-
ceived by the Commission.

§101.1104 Bidding application
Forms 175 and 175-S).

Each applicant to participate in com-
petitive bidding for LMDS licenses
must submit an application (FCC
Forms 175 and 175-S) pursuant to the
provisions of §1.2105 of this chapter.

§101.1105

(a) Each applicant to participate in
an LMDS auction will be required to
submit an upfront payment in accord-
ance with §1.2106 of this chapter as an-
nounced by the Wireless Telecommuni-
cations Bureau by Public Notice.

(b) Winning bidders in LMDS auc-
tions must submit a down payment to
the Commission in an amount suffi-
cient to bring their total deposits up to
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20 percent of their winning bids within
ten business days following the release
of a Public Notice announcing the close
of the auction. Winning bidders must
pay the full balance of their winning
bids within ten business days following
the release of a Public Notice that the
Commission is prepared to award the
licenses.

[62 FR 48794, Sept. 17, 1997]

§101.1107 Bidding credits for very
small businesses, small businesses
and entrepreneurs; unjust enrich-
ment.

(a) A winning bidder that qualifies as
a very small business or a consortium
of very small businesses pursuant to
§101.1112 may use a bidding credit of 45
percent to lower the cost of its winning
bid.

(b) A winning bidder that qualifies as
a small business or a consortium of
small businesses pursuant to §101.1112
may use a bidding credit of 35 percent
to lower the cost of its winning bid.

(c) A winning bidder that qualifies as
an entrepreneur or a consortium of en-
trepreneurs pursuant to §101.1112 may
use a bidding credit of 25 percent to
lower the cost of its winning bid.

(d) The bidding credits referenced in
paragraphs (a), (b) and (c) of this sec-
tion are not cumulative.

(e) Unjust enrichment. (1) A licensee
that utilizes a bidding credit, and that
during the initial license term seeks to
assign or transfer control of a license
to an entity that does not meet the eli-
gibility criteria for a bidding credit,
will be required to reimburse the U.S.
Government for the amount of the bid-
ding credit, plus interest based on the
rate for ten year U.S. Treasury obliga-
tions applicable on the date the license
is granted, as a condition of Commis-
sion approval of the assignment or
transfer. If, within the initial term of
the license, a licensee that utilizes a
bidding credit seeks to assign or trans-
fer control of a license to an entity
that is eligible for a lower bidding
credit, the difference between the bid-
ding credit obtained by the assigning
party and the bidding credit for which
the acquiring party would qualify, plus
interest based on the rate for ten year
U.S. Treasury obligations applicable on
the date the license is granted, must be

698



Federal Communications Commission

paid to the U.S. Government as a con-
dition of Commission approval of the
assignment or transfer. If, within the
initial license term, a licensee that uti-
lizes a bidding credit seeks to make
any ownership change that would re-
sult in the licensee losing eligibility
for a bidding credit (or qualifying for a
lower bidding credit), the amount of
the bidding credit (or the difference be-
tween the bidding credit originally ob-
tained and the bidding credit for which
the restructured licensee would qual-
ify), plus interest based on the rate for
ten year U.S. Treasury obligations ap-
plicable on the date the license is
granted, must be paid to the U.S. Gov-
ernment as a condition of Commission
approval of the ownership change.

(2) The amount of payments made
pursuant to paragraph (e)(1) of this sec-
tion will be reduced over time as fol-
lows:

(i) A transfer in the first two years of
the license term will result in a for-
feiture of 100 percent of the value of
the bidding credit (or the difference be-
tween the bidding credit obtained by
the original licensee and the bidding
credit for which the post-transfer li-
censee is eligible);

(i) In year three of the license term
the payment will be 75 percent;

(iii) In year four of the license term
the payment will be 50 percent; and

(iv) In year five of the license term
the payment will be 25 percent, after
which there will be no required pay-
ment.

[62 FR 48794, Sept. 17, 1997]

§101.1109 Certifications, disclosures,
records maintenance and audits.

(a) Short-form applications: Certifi-
cations and disclosure. In addition to
certifications and disclosures required
in part 1, subpart Q, of this chapter,
each applicant for an LMDS license
which qualifies as a very small busi-
ness, small business or entrepreneurs
pursuant to §101.1112 shall append the
following information as an exhibit to
its short-form applications (FCC Form
175):

(1) The
affiliates
and

(2) The applicant’s gross revenues,
computed in accordance with §101.1112.

identities of the applicant’s
and controlling principals;

§101.1109

(b) Long-form applications: Certifi-
cations and disclosure. In addition to the
requirements in §1.2107 of this chapter,
each applicant submitting a long-form
application for an LMDS license and
qualifying as a very small business,
small business or entrepreneur pursu-
ant to §101.1112 shall, in an exhibit to
its long-form application:

(1) Disclose separately and in the ag-
gregate the gross revenues, computed
in accordance with §101.1112, for each
of the following: the applicant, the ap-
plicant’s affiliates, the applicant’s con-
trolling principals, and, if a consortium
of very small businesses, small busi-
nesses or entrepreneurs, the members
of the consortium;

(2) List and summarize all agree-
ments or other instruments (with ap-
propriate references to specific provi-
sions in the text of such agreements
and instruments) that support the ap-
plicant’s eligibility as a very small
business, small business or entre-
preneur, including the establishment of
de facto and de jure control; such
agreements and instruments include,
but are not limited to, articles of in-
corporation and bylaws, shareholder
agreements, voting or other trust
agreements, franchise agreements, and
any other relevant agreements includ-
ing letters of intent, oral or written;
and

(3) List and summarize any investor
protection agreements, including
rights of first refusal, supermajority
clauses, options, veto rights, and rights
to hire and fire employees and to ap-
point members to boards of directors or
management committees.

(c) Records maintenance. All winning
bidders qualifying as very small busi-
nesses, small businesses or entre-
preneurs shall maintain at their prin-
cipal place of business an updated file
of ownership, revenue, and asset infor-
mation, including any document nec-
essary to establish eligibility as a very
small business, small business or entre-
preneur. Licensees (and their succes-
sors-in-interest) shall maintain such
files for the term of the license. Appli-
cants that do not obtain the license(s)
for which they applied shall maintain
such files until the grant of such li-
cense(s) is final, or one year from the
date of the filing of their short-form
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